Detailed notes on the Public Inquiry to upgrade Maden Road to bridleway. Held at Bacup Leisure Centre on 11 and 12 July 2006
Inspector – Mrs Susan Doran

DMMO 10/2005  Section 53 2B under the Wildlife & Countryside Act 1981  804/416

To add to the definitive map a bridleway from Bankside Lane to Tunstead passing Bacup Rec,  Top O the Bank, and Whitegates Farm.

One objection had been received and not withdrawn.

The Inspector outlined the inquiry procedure, and emphasised that she would not consider safety, need, state of path, maintenance etc, but only evidence for and against the upgrading.

Mrs Jane Turner represented Lancashire County Council

Definitive Map Officer – Steve Williams

Witnesses supporting the application:

	Ann Swift
	Sue Fletcher
	Wyn Holmes
	Wendy Walmsley

	Elizabeth Kay
	Stella Tinsley
	Dot Spencer
	Doreen Hacking

	Vivien Ashworth
	Joanne Greenwood
	Vanessa Hanson
	Linda Ward

	Carole Green
	Sheila Smith
	Ann White
	


Objectors: Mr & Mrs Bould of Top O th’ Bank

Jane Turner stated that a land registry search confirmed that Mr & Mrs Bould were still the owners of Top O Th’ Bank although the property is currently empty.  Mr & Mrs Bould have engaged a solicitor, have not provided a telephone number and have not asked to see any evidence supporting the application.

The Inspector requested that an attempt be made to contact them and adjourned the inquiry for 20 minutes.

Jane Turner reported that contact had been made with Mr & Mrs Bould who claimed they didn’t know the inquiry was today.  She was disappointed that the objectors hadn’t turned up and said it was up to the Inspector to decide whether or not to continue.  The Inspector adjourned again for 20 minutes, and came back to say that she had decided to continue.  Time 10.55 am.
The Inspector stated that she had walked the route and may make another visit with the objector and Lancashire County Council.

She would first hear the case for council and witnesses and cross examine them, followed by the case for the objector, and their witnesses.
Documents:

The Inspector reported that she had seen letters from Mr & Mrs Bould, statements from LCC dated March and April 2006.  Mrs Turner handed over an additional statements from users – Ann Swift, Viv Ashworth, Sheila Smith, Ann White.
Mrs Turner proceeded to present the case.  The Inspector asked for comments on advice note 16 regarding the actual width of the route.  LCC said they would revise their earlier statement on the widths of the route.

The Case

On 5th July 2004 Vanessa Hanson and Wendy Walmsley submitted the claim to upgrade various footpaths from Bankside Lane to Tunstead.  Rossendale Borough Council did not object and is no parish council.  The committee accepted the claim as evidence pointed to higher rights.  However and objection was received from the Boulds therefore the matter was referred to the Sec of State for Public Inquiry.  LCC now seeks confirmation.  LCC submitted a statement of case and reported to the regulatory committee and asked the Sec of State to confirm the order on the balance of probability.
43 users submitted evidence, 23 gave more detailed statements.  All the users state that until 2003 there were no stiles, no gates, they were not turned back, were not employed by the landowners or rented any of the land.  The DMO Steve Williams will show how the route is shown on old maps.  Mrs Turner asked if the landowner could show that he did not intend to dedicate the route, and in her opinion the answer was no.

Evidence from users

Vanessa Hanson read from her sworn statement to say that she used the route at least 30 or 40 times a year for 22 years between 1982 and 2004.  The Inspector queried the use of the variations between H & L.
Carole Green stated that she had ridden the route at least 10 times a year between 1959 and 1968 and more frequently between 1974 and 2004 when she was challenged.

Elizabeth Kay of Whitegates Farm read her statement, and also referred to the title deeds of the farm which she purchased from Ben O’Neil in 1994 who told her there were higher rights on the route.
Wendy Walmsley stated that she rode the route regularly between 1961 and 1967, from 1989-1992, and from 2000 to 2004. 

Linda Ward stated that she had ridden the route about 30 times a year from 1974.
Viv Ashworth read out her statement giving many years use many times a year.
Sheila Smith stated that she rode the route for 47 years mostly about 30 times a year.  

Doreen Hardman stated that she rode the route about 30 times a year for 18 years and often spoke to Ben O’Neil when riding past Whitegates Farm.

Stella Tinsley stated that she used the route about 30 times a year from 1995 to 2004.

Wyn Holmes stated that she used the route most years from 1956 to 2004.

Joanne Greenwood stated that she used the route from 1980 to 1992.

Steve Williams, the Definitive Map Officer with LCC then went through the map evidence that had been gathered from Lancashire archives and Kew.

1849 6” 1st edition OS sheet 72 1849 shows the route as a footpath with walls both sides on FP 77 and no barriers.  FP78 is shown as unfenced.  FP 653 is shown passing directly in front of Top O Th’ Bank and the other 2 routes are not shown.  The path from Top O Th’ Bank to Whitegates is shown as a walled lane and continues all the way down to Tunstead.  He pointed out that on the 1849 OS maps bridleways were not shown as a separate status of right of way, but routes excluded from heredictment plots were at least bridleway status, probably highway.
1893 25” to 1 mile OS route also shown.

1910 Finance Act Map shows the route as highway.

At this point Jack Kay entered the building and interrupted the Inquiry to object.  A short adjournment followed.  On resumption, David Kay came in and said that he wished to speak.  The Inspector pointed out that they were not statutory objectors, reminded them that objections based on safety etc could not be considered and told them to sit down and wait until the Mr Williams had finished.

Mr Williams continued with the map evidence, constantly interrupted by David Kay.  

Ann Swift took the stand and stated that she had used the route since 1973 until 1996 approximately 25 times a year and was never challenged.

David Kay interrupted again to say that Ann had asked permission to use the path which she admitted.  The Inspector reminded the Kays not to interrupt. 

Dot Spencer took the stand and stated that she lived at Bankside Farm and used the route regularly from 1970, mentioning the milestone between Top O Th’ Bank and Whitegates, which indicated to her that it was an old packhorse route.  David Kay again interrupted to say that she didn’t need permission as her family owned the land.
Ann White took the stand and stated that she had ridden the route from 1962 to 2004, although from 2001 to 2004 less often.  David Kay attempted to cross examine Ann to no effect as she wasn’t a landowner as he implied.

Sue Fletcher took the stand and stated that she walked it from 1988 to 1999 and frequently saw riders using the path.  She then started riding and used it herself from 1999 to 2004.

David Kay was then allowed to take the stand and stated that the route was not suitable for use as a bridleway for various reasons:
On Health and Safety grounds as there were iron railing along it with 9” spikes on top,

The route was only 5’5” wide

There were 2 football grounds adjacent to the path with 22 big men playing football which was dangerous.

There was a golf course on the other side of Maden Road which was also dangerous.

The Inspector reminded him that objections on safety and suitability were not considered.

He carried on to state that the path was dangerous as he had stallions in the fields either side of the path, and that he blocked the path 2 or 3 times a week for 2 hours while moving horses from one field to another.

The Inspector thanked him and asked if he had any evidence, documentary or otherwise, to indicate that the path had never been used by horse riders.  He argued that the path was not maintained as a bridleway and was therefore unsuitable.

Wednesday 12 July 2006 

Jane Turner for LCC informed the Inspector that Mr & Mrs Bould had yet again failed to appear.

The Inspector mentioned the widths of the path and requested clarification of them at certain points.
At this point the inquiry was again interrupted by a member of the public (Martin Howarth from Slip In) who came in to say that he wished to object.  The Inspector pointed out that he wasn’t a statutory objector, but as there was no-one in the witness stand the Inspector asked him if he wished to take the stand.   Mr Howarth stated that he uses a section of the route for access to his house and objected on maintenance issues as horses make pot holes in the track.  The Inspector reminded him that she could not consider objections re safety, suitability or maintenance.  Jane Turner stated that LCC only had to maintain the route to footpath standard, not for vehicular access.  Maintenance of that standard was down to the residents using the track.  Mr Howarth went on to say that the route was unsuitable for horses as there were spikes on top of an iron railing fence making it dangerous, and a golf course to one side of the route which was also dangerous.  He stated that 3 paths in front of Top O Th’ Bank was not necessary, and anyway, the one nearest the house had steps on it for at least 30 years to his knowledge, and therefore could never have been a bridleway.  Mrs Turner drew the Inspector’s attention to 3 aerial photos provided by Mr & Mrs Bould dated roughly 1972, 1980 and 1983 clearly showing the only road at the time passing directly in front of the house with no steps anywhere.  Mr Howarth was at a loss to explain it!
Mr Joe Taylor asked to be allowed to speak on behalf of Whitworth Footpath Group who had used the route on many guided walks.  He stated that the route had always passed close to the house and that was the way they had always walked.

Mrs Chris Peat then asked to be allowed to speak on behalf of FORBA and Access Rossendale and stated that in February 2005 a letter from Access Rossendale had gone to LCC objecting to a blockage on the footpath at Top O Th’ Bank which was a set of steps and a wall which had been built within the previous couple of months.  A letter had been received in reply from LCC to say that they were happy that the path was no longer blocked.  The point was also raised that although Mr Kay alleged that he “gave permission” to Ann Swift to ride the route in 1973, he didn’t actually own the land at that point, it was in the ownership of the Spencer family, so it was more likely that he was telling Ann that the path was a bridleway used by other riders, and she should ride it too!  Chris also stated that as organiser of monthly rides for FORBA over the years several rides had gone past the Kay’s’ yard, picking up some of his liveries who wished to ride with us, and we had used the path with the full knowledge of Mr Kay.  Chris also mentioned seeing the milestone between Top O Th’ Bank and Whitegates when the route was first blocked by the Boulds, which subsequently disappeared.

Jane Turner then proceeded to sum up the case.
She stated that the evidence had to satisfy various case laws such as the Todd Bradley case, that in the balance of probability the route was a bridleway.  She was satisfied that the criteria for dedication under Common Law were met, and how the previous owners of the property acted towards riders is indicative of this.  Also, the Brody case of 1885 where the owner did not take steps to stop people was also satisfied which indicated dedication.  Signage, blockage, permission all indicate non dedication but none of these applied in this case, and the route was used by sufficient people without force was imply dedication.  The Pearson Brody case highlights this.  The precedents set by the Langley case and the Langholme case were also met.   The user evidence was very consistent and satisfied section 31 which required 20 years use ending with the calling into question.  Mrs Turner referred to the OS maps, local maps, and the railway maps.  Mrs Turner then went on to satisfy the following three criteria.  
· Is the route capable of being a bridleway?  The steps mentioned by Mr Howarth throw doubt on this but Mrs Turner suggests that in the light of the photos, OS maps and user statements they must have been put in recently. The steps at Wagonner Tunstead are shown on the map to those at Top O Th’ Bank would be shown too if they had existed years ago.  The route has no obstructions along the way, is bounded by walls and fences so is quite capable of being a bridleway.

· Is there sufficient use by the public?  Forty three user forms were collected, 19 of which gave a detailed statement and 15 came to speak.  All were credible.

· Has the route been called into question?  All users recall the route varying, most using variation 3, and their evidence did not confirm continued use of routes 1 or 2.  Jane Turner had listed who used which route.  Variation 3 was created in 1993 – it was recorded when Mrs Kay bought Whitegates Farm.
Costs: Mrs Turner raised the issue of costs as laid out in circular 293 page 93 and she considered this case to be an instance of unreasonable behaviour by the objector, and Lancashire County Council were applying for costs against MR & Mrs Bould.

Circular 293 states that the usual rule is that parties are expected to meet their own expenses unless there is unreasonable behaviour.  Paragraph 12 explains how proceedings can be avoided.

One option is a full Public Inquiry or hearing.  A Public Inquiry is more expensive – the room costs more as only a small room is required for a hearing.  At a Public Inquiry the local authority has to supply display boards, officer time etc, all at extra cost. 
Another option is to object by written representation which is a huge cost saving as there is no need for room hire and it takes less time.  

However, the Boulds exercised their rights to be heard and insisted on a Public Inquiry, but in spite of telephone calls on each morning of the Public Inquiry the Boulds declined to attend.

The Inspector said that the question of costs was another matter and be considered  separately.  
An accompanied visit to the paths in question could not be made as both parties were not present.  The Inspector stated that there was therefore no need for another visit. 

